STATE OF VERMONT
ENVIRONMENTAL BOARD s
10 V. S. A. CHAPTER 151

RE.  Lee and Catherine Quaglia Fi ndi ngs of Fact ana -
Star Route Concl usions of Law
Killington, Vernont 05751 Land Use Permt #1R0382 -1~EB

This is an appeal from Land Use Permt #1R0382 issucdon
August .20, 1980, by the District #1 Environnmental Commission
to Lee and Catherine Quaglia (hereinafter referred to as che
Quaglias). The permt authorizes the creation of a 10 1.t
subdivision with approximately 1800 feet of access road loluted
on the westerly side of ¢urrier Road in the Towns of Memion
and Sherburne, Vernmont. A notice of appeal was filed on sep- -
tember 19, 1980, by adjoining property owners and interusted
parties, George and Wanda Krantz and Madeline Flem ng (liarein-
after referred to as the Appellants). Notice of a public
hearing and a pre-hcaring conference was served on the parties
and forwarded for publication in the Rutland Heral d on ¢cto-
ber 2, 1980. A pre-hearing conference was held on this appeal
on Cctober 15, 1980. rHearings were held on Cctober 28 .und
Novenber 25, 1980. A second pre-hearing conference was heid
on June 29, 1981, with additional hearings on July 28 aul
August 25, 1981. The issues on appeal were determned at, tne
pre-hearing conferences.

The follow ng parties participated in the hearings: oo

Applicants,OI Lee and Catherine Quaglia, by A Jay k.nlan,
Esg.; an
Appel l ants, Madeline Flenming, George and Wanda Kraniz, by

John D. Hanson, Esg. . |

The hearings were recessed on August 25, 1981. On 3ep -
tenber 30, 1981, the Environmental Board determ ned that the
record was complete, and aljourned the hearings. Pursuauc to
3 V.S. A §8ll a proposal tor decision was prepared, revicw.d
by the Board, and served upon the parties. L

. 1 NTRODUCTI ON

On May 16, 1980, the Applicants, Lee and Catherine Quagylia,
submtted an application o the District #1 Environnental
Comm ssi on seeking approval for a 10 | ot subdivision, with
m ninum | ot sizes of threc acres and approximately 1800 fut
of access road, located o1 the westerly side of Curricr Roau ,
in the Towns of Mendon ane Sherburne, Vernmont (the "Property™). i

Appel  ant George J. Krantz has the right to take w.t .
froma.spring |l ocated on the Property and the right to ias: .l l
and maintain a waterline to convey the water fromthe spn i
to his premses, alt 1 in accordance with a deed from ruch i . .
Marsch dated Novemboer 30, 1978 and recorded in Book 42, v 1. 37"
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of Sherburne Land Records (Exhibit #3). Said rights arc
nore particularly described therein as follows:

"There is included in this conveyance the. right
to use one third of the water froma certain
spring located on other lands of Ruth B. Mersch
in common Wth Maurice C. Flemming and wife and
Hugh P. Husband, Jr., and their heirs and
assigns together with the right to enter upon
the lands of Ruth B. Mersch to construct,

repair, replace, and maintain anX reservoirs,
cat chbasins, spring houses, and fences, punps,
pipe lines, and aqueducts necessary or conveni -
ent to collect and protect the waters of said
spring and to conduct. the sanme to the prem ses
hereby conveyed."

Appel lant, Madeline ¢. Flemng also has the right (& wake
water from the spring used by George J. and Wanda Krant:
| ocated on the Property aud the right to-install and maiditain
a waterline to convey the water fromthe spring to her przmises,
all in accordance with a deed fromC F. Mersch and Ruth B.
Mersch dated February 13, 1961 and recorded in Book 21, vage
373 of Sherburne Land Records (Exhibit #4). Said rights are
nore particularly described therein as foll ows: :

“Conveying al so hereby one-third of the water
froma spring |ocated approximately 900 feet
westerly of the old harn foundations on proEerty
of ¢c. F. Mersch and wife, together also with the
right to enter upon and cross other |ands of said
C. F. Mersch and wife, for the purpose of gaining _
access to said spring and to maintain such pipe- -
lines, aqueducts, reservoirs, spring houses and

other installations necessary or convenient for

the collection and storage of said water and the

transm ssion thercof fromthe spring to the

prem ses hereby conveyed."

1. PROCEDURAL | SSUES

Bef ore maki ng Findings of Fact and our Concl usions of Lav,|
it is necessary to resolve three preIininarK matters raisco by
Appel | ants.  First, Appellants claimthat the District unviron=-
mental Comm ssion (hercinafter referred to as the DEC) cried
because the Quaglias' application to the DEC was "inconplete
and did not contain all or the information necessary for a !
proper evaluation and adjudication under, the Act 250 criteria."

The Quaglias contend that their application was couwplute
or, aiternatively, that avy deficiencies were corrected; i
during the evidentiary hearings before the DEC .

At the Cctober 28, 1980 hearing before the Environmzital
Board (hereinafter rcterrcd to as the Board) , counsel. f. .r
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Appel lants attenpted to show that the application was iucom-
plete by denmonstrating that it did not include all of the ":
Information that conceivably mght be placed in an applica-
tion as set forth in an attachnent to the Master Land use
Permt Application. 10 V.S A §6083 describes the informa-.
tion that mght be submtted in an application. This includes,
inter alia, "any other information required by this Chaptar
[151], or the rules promulgated thereunder." 10 Vv.S.a.
§6083(a) (2). Board Rule 6 provides that the Board "sha i ilrom
time to time issue guidelines for the use of commission aud
aﬂpliqants in determning rhe information and documentu L icn
that is necessary or desirable for thorough review and cvalua=-
tion of projects under applicable criteria."”

The docunent referred to by Appellants' counsel is .n
exanpl e of guidelines issuzd by the Board. As guidelincs,
these are discretionary a:: to applicants and are intendad
to assist themin preparing their applications. By issuing
gui delines the Board did not intend to burden applicants wich
excessive paperwork, requ iring themto provide informat ion
that may be nmarginally relzvant to their project. Under
Section 6083, aside from certain routine requirenments, such
as the applicant's nane ani address, an applicant nust rro-
vide a plan that shows "thz intended use of the |and, the
proposed inprovenents, th. details of the project, and am
other information required by this chapter”. 10 V.S A
§6083 (a) (2).

Revi ewi ng this recora, especially Exhibits #1 and 112z, it
is evident that the Quaglias have shown the intended usec
(a subdivision), the proposed inprovenents (e.g. a road,pro-
posed well sites), and the project details (e.g. lot lices) .
Appel | ants point out no other information "required" by, . =
Chapter 151 or Rule 6. Accordingly, the Board concl udes
that the Quaglias' application conplied with Section 6082

.and Rule 6.

Liow Rule 1ol )

Appel lants' second claimis that because they have a

l egal interest in a spring and right-of-way on the proj.ct
site, they are neccessary co-applicants to this project. It
I's undisputed that cach o1 the Appellants has an easemeut.
entitling themto certain rights to use water froma spring
| ocated on the Quaglias' property. Appellants claimthat'
the application and DEC rcview process were inproper bhecause
the application was nade without their consent.

The Quaglias disagrec.

Section 6083 require:; an Act 250 application to stale
the applicant's name and :ny other information required by
the rul es promulgatcd thereunder. | d. $0083(a).

Rule 6, promulgated to inplenment this section, regiriv.:
that applications "1 ist the name or names of all persous vho
have a. substantial intercst in the tract of involved 1.t
by reason of ownership or control."




The Board concludes that a one-third interest in a
spring and waterline right-of-way located on a 30+ acre pat-
cel is not a "substantial" interest within the neaning ot -
Rule 6. Wre the Board to rule that a waterline easenent
constitutes a substantial interest, it would be difficult
in future proceedings not co require every easement ‘hold.t -
to be listed as a co-applicant.

For exanple, the Board is aware from nunerous othe.
proceedi ngs before it that nost residential and commerciul
properties are subject to utility easenents. \ére the posard
to adopt the position asserted by Appellants, future apgii-
cants would have to join ucility conpani es as co-applicants
in virtually every case. Mreover, the Appellants furthcr
suggest that easement holders as co-applicants under act 230
have the legal right not to consent to a proposed developmnant.
The Board believes that, th: Appellants' interpretation gces
far beyond the spirit of Rule 6 and declines to adopt this
interpretation.

The Board's decision notwithstanding, Appellants may
have certain rights by statute or virtue of the conmon law
with respect to use of the Property.

Finally, the Appellants claimthe Town of Mendonsiiuld
have been, but was not., notified of the application as
required in 10 V.S.A s§608t. They claimthat the Quaglius'
failure to notify the Town of Mendon created an underlying
jurisdictional defect and therefore, the DEC proceeding; ai.
wi thout |egal effect.

Based on Exhibits #5 through #9, the Board concludes that .
the Quaglias sent notice to the Town of Mendon, inter alia, — .
as required by 10 V.S A s§0c084(a). '

11, FINDINGS OF FACT

Havi ng resol ved thesc prelimnary matters, the Boaid
reaches the merits of this appeal. During the hearings boercve
the DEC, Appellants request6d and the DEC permtted thew to
participate as adjoi ning property owners on Criteria Lz, ! (8B),
3 and 4. On appeal, Appeiiants requested the right to parcici-
pate (in addition to critcria 4a), 1(B), 3 and 4) on Cri-:
teria 1(C, 2 and 10. The Cua%lias objected to this last
request. By order dated gnly 20, 1981, the Quaglias' motion
to deny party status to Aypellants on Criteria 1(C), 2, and 1.0
was deni ed.

Accordingly, the crite. .a at issue on appeal are 1(aj,l1(B),
1(cy, 2, 3, 4, and 1.0. with respect to these criteria thc
Board finds as follows:

Citerion | (A):

.

1. The. Quaglias submitted a Certificate of Conpliance . ::,
respect to vVermonlL Stute Board of lica Lth Regulations
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5,

Chapter 5, Sanitary Engineering, Subchapter 10, Part I,
Subdi vi si ons (hereinatcer referred to as the Certificaty)
(Exhibit #12). Nothing in the record indicates that.any
other Health and water Resources Departnent regulations
are applicable to this project. Therefore,' the. Quaglias
havedenonstrated that the subdivision will neet any
applicable regulation regarding reduction of the qualiuy
of the ground or surface waters flow ng through or upon

| ands which are not devoted to intensive devel opment as
required by 10 V.S A §6086(a) (1) (7). .

Criterion | (B):

2.

Under Rule 13(C), the certificate, when obtained, cucates
a rebuttable presumption that “sewage can be disposed

of through installation of sewage collection, treatmenc.
and di sposal systenms without resulting in undue water

pol lution." Rule 13(Q (1). Nothing in the record revuis
this presunption; hencz, the Quaglias have demonstraved
that sewage can be disposed of wthout resulting in Wndie
wat er pol [ uti on.

Criterion | (O

3.

"4,

The Quaglias agreed tu require by covenant the inclusion
and the continued use and mai ntenance of water conserving
plumbing fixtures, including but not limted to, |ow
flush toilets, low-flcw showerheads, and aerator-typ. u:
flow restricted faucets. Thus, the Quaglias have decmon-
strated that the subdivision "design has considered

wat er conservation, inzorporates nmultiple use recycliug
where technically and econom cally practical, utilizes
the best available technology for such applications, and
provides for continued efficient operation of these
systens." 10 V.S A 96086(a) (1) (Q.

The Board finds that the subdivision wll not result in
undue water pollution under 10 V.S. A §6086(a) (1) .

Citerion 2:

e - 2o 4 00

5.

Under Rule 13(C), the Certificate, when obtained, also.
creates a rebuttable presunption that a sufficient supply
of potable water is available. Nothing in the record:
rebuts this presumptiun; hence the Board finds that thdre
Is sufficient water available for the reasonably forésee-
abl e needs of the subiivision under 10 V.S A §6086(a) (2).

Criterion 3:

6.

The spring which serv.s the Appellants is |ocated on the
boundary |ine between Lots 3 and 4 of the project ay
shown on Exhibit #12. The waterline which runs from Liis
spring to serve Appellants is a plastic pipe buried in the
ground at a depth of approximately three feet. 2Accurding
to testimony on behalf of the Appellants, at |east =2
portion of the waterl ine i S incorrectly shown on tt.
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11.

12.

13.

-

o.

Erosion Control Plan (see Exhibit #12). |Instead, the
waterline is marked by trees, marked with blue paint,

on the site itself. The Quaglias propose to relocate.

a portion of this waterline along the edge of the limts
of the proposed road right-of-way.

The Board heard testimony on behalf of the Quaglias

that the source of water for the spring is either an

adj acent stream and/or the groundwater in the overburden'
to a depth of approximately ten feet.

The wells that will serve the proposed subdivision ace
identified as drilled wells which the Quaglias anticipate
will be drilled into bedrock. According to other
testimony on behalf of the Quaglias, well logs in the
area indicate that water is npbst likely.to be found ,
at a depth of anywheirc from90 to 250 feet and none of

t he proposed wells would tap the same water source ds
that of the spring which serves the Appellants.

The Board heard testinony on behalf of the Appellants

that there was "a stiong possibility" that the spring
was an artesian spring with a source of water in the

bedrock. However, no definite source of water for th
spring was identified. .

Testing done on behalf of the Appellants indicates that
the spring provides approximately 2800 gal |l ons of water
per day. Testinony heard by the Board Indicates that

a single famly residence uses |less than 300 gal | ons

of water per day on the average.

The proposed subdivision road is approxi mately 90 feet
fromthe spring at its closest point, however, testinony
I ndicates that no blasting woul d be necessary in the
area of the spring.

The Board finds that the evidence does not support a
finding that the source of water for the spring is the
sane as that proposed for the wells and hence that the
Appel lants' water supply will not be utilized. Even if

it -were utilized, it wll not cause an unreasonabl e burden

on an existing water supply under 10 V.S. A §6086(a) (3).
The Quaglias have al so agreed to enploy certain safejuards
to insure that the spring is not adversely affected' by

the subdivision; These safeguards are set forth in

Finding of Fact iii under Criteria 2-3 of the DEC's
deci si on dated August 20, 1980.

Criterion 4:

14,

An erosion control plan was submtted as part of Exki-

bit #12. FErosion control neasures used as part of any
rel ocation of the existing waterline will include the
addition of topsoil and seeding.




15.  The Board finds that the subdivision will not cause
unreasonabl e soil erecsion or reduction in the capacity
of the land to hold water so that a dangerous or un~
heal thy condition may result under 10 V.S A §6086(a) (4).

Criterion 10:

16. The Mendon Town Plan, revised as of July 1, 1979 (Exhi-
bit #20), suggests mninumlot sizes of two acres.

17.  Ms. Quaglia testified that the Property was located in
an R-3 district as specified in the Sherburne Town Plan
(Exhibit #16). The Sherburne Town Pl an suggestsapproxi-
mately three acre lot:; and single famly honmes in this
area. The land districts proposed by the Sherburne Town
Plan are shown on Exhibit #18. Elbow Road, |ocated near
the Property, is shown on Exhibit #18 as being in a so-
called R3 district.

18. as noted previously, the mninmumlot size of this subdi-
vision is three plus acres with single famly residences
(Exhibit #1). The Board, therefore, finds that the sub-
division is in conformance with the duly adopted | ocal
pl ans of the Towns of Mendon and Sherburne, Vernont.

V. BOARD S RESPONSE TO COMMENTS AND EXCEPTI ONS TO PROPOSAL
FOR DECISION

On Cctober 2, 1981, the Board issued its Proposal for
Decision in this matter pursuant to 3 V.S. A $811. Comments
wer e subsequentIY received on behalf of the Quaglias and thc
Appel lants.  Followi ng review of the comments, the Board has °
made certain revisions to its decision. To the extent now
ever that the comments arc inconsistent with the Board's
Fi ndi ngs of Fact and Conclusions of Law, the comments have
not been incorporated into the Board' s decision.

Appel l ants submtted nine coments on the Board's
Proposal for Decision. The Board's response to nost of these
is evident fromthe changes nade in its decision. Certain
of the Appellants' comrents require sone el aboration here.
Wth reference to Comment &5, ndition #5 of Land Use Permit
#1R0382, indi cates: :

"Nothing in this condition shall be deened
to confer upon the permittee/applicant any
power to enter upon uny lands or undertake
any construction on any lands w thout |egal
aut hori zation of the owner or other person
‘"W th authorization under the law to confer
or grant such authority."

Act 250 requires that certain subdivisions or devel opments
be reviewed against the criteria specified in 10 V.S. A §6086.
The Board's decision to issue a permt means only that i.f the
Quaglias conplete their subdivision as proposed and conply
wth the conditions imposed by Land Use Permt $1R0382, as
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amended by the Board, the subdivision will neet the standards
for devel opment set forth, in Section 6086. It is not a _
determ nation that the Quaglias have such | egal interest-.in-’
the Property to create the subdivision as proposed nor, for.'
that matter, that the subdivision conplies with’ all other
appl i cabl e statutes and regul ati ons.

Wth reference to Corment #6, the Board again overirules
t he Apﬁellanty objection regarding the foundation for admit-
ting the "Certificate of Conpliance". Generally, all rccords
and reports prepared by public officials pursuant to a duty
i nposed by |aw are admissible as proof of the facts state.l
therein even though they aie not verified or authenticated
by the person who actually made the entries. 30 Am Jur. 2d,
Evi dence §991.

On its face, the docunent in question purports to bhe
a Certificate of Compliapce issued by the Division of prorec-
tion of the Agency of Environmental Conservation as part of
that Division's statutory daty. |f there was any question as
to the authenticity of the docunment, this could have been'
resol ved by cross-examination of the Quaglias or their repre-
sentatives or by submitting ot her evidence denonstrating> that
It was not authentic.

V. CONCLUSI ONS OF AW

The Quaglias applied for and presented testinony iu
support of a 10 lot single famly residential subdivision.
Conditions 11 and 20 of Land Use Permt #1Rr0382 allow the
construction of duplex houring units after issuance of ua
Certificate of Conpliance by the Division of Protection ot
the Agency, of Environmental. Conservation. No evidence vegard-
ing these units was presented to the Board, consequently
t he Board has anended Conditions #11 and 20 of Land Use veruit
#1R0382. |f conpleted and maintained in conformance with all
of the terms and conditions of the application and Land Usc
Permt $#1R0382, as anended herein, the subdivision will con-
formto the Criteria set forthin 10 V.S A §6086(a). Pursuant
to such scction,the permit previously issued, as amended, is
approved by the Board.

- Jurisdiction over this permt shall be returned to the
District #1 Environmental Commission.

Dated at Montpelier, vermout this 20th day of COctober, 1981.
ENVI RONVENTAL BQOARD

Egi;Liw»Vd/fiéy#/udns;_‘.
-/ Jan S Eastman

Exccutive Officer
Menbers, participating in
this decision:
Leonard U WIson M. lvin H. Carter
Fer di nand Bongartz I nald B. Sargent

Lawrence H_ Bruce, Jr. 1 .scilla Smth




